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Edward D. Al kal ay, Assistant U S. Attorney, argued the
cause for appellees. Wth himon the brief were Roscoe C
Howard, Jr., U S. Attorney, and R Craig Lawence, Assis-
tant U. S. Attorney.

Before: Tatel and Garland, Crcuit Judges, and
Si | berman, Senior Crcuit Judge.

pinion for the Court filed by Crcuit Judge Tatel

Tatel, Crcuit Judge: 1In this case, we consider whether a
prisoner's transfer and reclassification in retaliation for exer-
cising his First Armendnent rights could, if proven, constitute
"adverse determ nations" under the Privacy Act. Answering
yes and finding that the prisoner adequately alleges the other
el ements of a Privacy Act damages claim we reverse the
district court's dismssal and remand for further consider-
ation.

"Because we review here a decision granting [a] notion to
di smss, we nust accept as true all of the factual allegations
contained in the conplaint[s].” Swerkiewicz v. Sorema, 122
S.Ct. 992, 995 n.1 (2002). Viewed through that |lens, the facts
are as follows:

On Septenber 22, 1997, the Bureau of Prisons transferred
Appel | ant, Latchm e Tool asprashad, fromthe Federal Correc-
tional Institution ("FCl") in Al enwod, Pennsylvania to the
FCl in Marianna, Florida, and reclassified himas a "special
of fender.” Conpl. p 13. According to Tool asprashad, the
Bur eau based both the transfer and the reclassification deci-
sions on an internal Request for Redesignation, or transfer
menorandum witten by several FCl-Allenwod staff mem
bers. The menorandum asserts that Tool asprashad had a
"significant docunented history of harassing and deneani ng
staff nenbers" at FCl-All enwod; that he failed "to pro-
gram properly" there; and that he denonstrated "di sruptive
behavior™ and "clearly disrupted the orderly running of [the]
institution.” Id. Ex. 2 at 1. Calling these assertions "fabri-
cated and falsified,"” Id. p 4, Tool asprashad points to various
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Program Revi ew Reports and work eval uations that, he ar-

gues, denonstrate he was a nodel prisoner during the events
at issue here. For exanple, the Literacy Coordi nator at

FCl - Al l enwood "comend[ed]" him"for his superior work
performance ... as a GED and college tutor," observing that
he "worked meritoriously w thout consideration of pay or
rewards, " and that he went "above and beyond his nornal

work to assist others.” Pl.'s Mt., Aff. & Notice to . Ex. 6
at 2. In addition, a Program Review Report indicates that he
"progranmed wel I, receiving good eval uati ons and di spl ayi ng
positive notivation.” Conpl. Ex. 6 at 1.

According to Tool asprashad, the staff nmenbers' falsifica-
tion of the transfer menorandum capped a series of incidents
in which some of the sane individuals "harass[ed]" and
"intimdate[d] him" ridiculed his H ndu heritage, and engi-
neered his dismssal fromhis job tutoring inmates in the
Institution's education departnment. 1d. p 8; see also Am
Compl. p5 Pl.'s Mt., Aff. & Notice to . Ex. 8 at 2
(alleging that prison "staff" called Tool asprashad "a 'rag
head,' 'cow worshipper,' and 'sand nigger' "). |In response to
these incidents, Tool asprashad filed a series of adnministrative
gri evances and contacted public officials to conplain about his
treatment at FCl - Al |l enwood--actions he clains spurred the
of fendi ng staff nmenbers to become even nore abusive and to
falsify the transfer menorandum on which the Bureau subse-
quently relied in transferring and recl assifying him

Tool asprashad all eges that the transfer to FCl -Marianna
and reclassification as a "special offender” adversely affected
himin several ways. To begin with, he could no | onger

receive regular visits fromhis seriously ill parents, who live in

Hollis, New York--a short drive from Al | enwood, but severa
days' drive from Marianna, Florida. |In addition, he was

deni ed parole, in part because the distance made it difficult
for FCl-All enwood "staff representatives"” who woul d have
testified on his behalf to "cone to Marianna and represent
[hin before the parole board.” Conpl. Ex. 3 at 4. Due to
the stress of the transfer, noreover, Tool asprashad becane
severely depressed, had difficulty sleeping, and devel oped an
eating disorder. Finally, as a "special offender,"” he becane
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ineligible for certain jobs, including tutoring positions sinlar
to those he had at FCl-Al | enwood.

I nvoki ng the Privacy Act, Tool asprashad filed suit in the
United States District Court for the District of Col unbia
agai nst the Bureau of Prisons and several named Bureau
officials. Under the Act, an individual may "request anend-
ment of a record pertaining to him" 5 U S. C. s 552a(d)(2),
and may obtain civil damages whenever an agency "intention-
al[ly] or willful[ly]" "fails to maintain any record concerning

[the] individual with such accuracy ... as is necessary to
assure fairness in any determnation relating to ... the
individual[,] ... and consequently a determ nation is nmade

which is adverse to the individual ,” id. s 552a(g)(1)(Q, (9g)(4).

In his original and anended conpl ai nts, Tool asprashad re-
guested that the Bureau expunge the transfer menorandum
fromhis prison file and sought damages from both the

Bureau and individual staff nenbers. The district court
granted the Bureau's notion to dismss on the grounds that

(1) the transfer menorandumis located in the Inmate Central
Record System which the Bureau has "properly exenpted"
fromthe Privacy Act provision that permts requests for
anendnment of flawed records, Tool asprashad v. Bureau of

Prisons, No. 99-2034, slip op. at 3 (D.D.C. June 20, 2000); (2)
"the Privacy Act does not provide a cause of action agai nst
individual[ ]" defendants, id. at 2; and (3) Tool asprashad
could not establish two necessary el enents of his damages
claim-that he was "aggrieved by an adverse [agency] deter-

m nation" and that the agency acted "intentionally or willfully
in failing to maintain accurate records,” id. at 4-6 (citing
Deters v. United States Parole Commin, 85 F.3d 655, 657

(D.C. CGr. 1996)). After filing a notion for reconsideration
which the district court denied, Tool asprashad filed this ap-
peal

In response to the Bureau's notion for summary affir-
mance, we affirned the district court's dismi ssal of Tool as-
prashad's claimfor injunctive relief and his clains against the
i ndi vi dual defendants. See Tool asprashad v. Bureau of Pris-
ons, No. 00-5424 at 1 (D.C Cr. July 17, 2001) (order granting
partial sunmary affirmance). Cbserving that "[t]his court
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has not yet addressed whether the transfer of a prisoner in
retaliation for the exercise of his constitutional rights could
constitute an 'adverse determ nation' under the Privacy Act,”
however, we denied summary affirmance with respect to

Tool asprashad' s damages cl ai m and appoi nted Professor Ste-

ven ol dblatt of the Georgetown University Law Center

Appel l ate Litigation Programas amicus to present argunents
with respect to this remaining issue. Id. at 1-2. W now
consi der the issue de novo. E.g., Weyrich v. New Republic
Inc., 235 F.3d 617, 623 (D.C. Cr. 2001).

Before turning to the nmerits, we nust address a procedural
i ssue, flagged by am cus, that inplicates our jurisdiction: the
timeliness of the notice of appeal. Tool asprashad filed his
notice alnost five nonths after the district court entered
j udgrment dism ssing the original and anmended conpl ai nt s- -
wel | outside the sixty-day wi ndow pernmitted by Federal Rule
of Appellate Procedure ("FRAP') 4(a)(1)(B). As am cus
poi nts out, however, Tool asprashad's situation is not nearly as
dire as this suggests because seven days after the judgnent
of dismissal, he filed a notion entitled "Mtion Requesting an
Enl argenent of Time to File a Mdtion and Brief for Recon-
sideration.” Less than a nonth after the district court
granted this first notion, Tool asprashad filed the prom sed
notion for reconsideration, which the court denied. Because
Tool asprashad filed his notice of appeal fewer than sixty days
after the denial of his notion for reconsideration, the notice
constituted a tinely appeal fromthat denial

The only procedural question, then, is whether Tool as-
prashad also tinely appeal ed the district court's underlying
di smissal. Two procedural rules govern this issue: FRAP 4,
whi ch provides that "the time to file an appeal runs ... from
the entry of the order disposing” of a notion for relief from
j udgrment under Federal Rule of Civil Procedure ("FRCP")

60 "if the notion is filed no later than [ten] days ... after
the judgnment is entered,” Fed. R App. P. 4(a)(4) (A (vi) (em
phasi s added); and FRCP 6, which provides that the district
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court "may not extend the tinme" for filing a FRCP 60 notion
Fed. R Cv. P. 6(b). As the latter rule makes clear, the
district court |acked authority to grant Tool asprashad's no-
tion for enlargenent of time. Thus, if we strictly applied the
rules, we could reviewonly the district court's denial of
reconsi derati on because Tool asprashad filed his notion for
reconsi deration outside FRAP 4's ten-day w ndow, so his

noti ce of appeal fromthe dism ssal of his conplaint was
untimely.

Am cus suggests that we may avoid this procedural dilem
ma by construing the notion for enlargenent of tine itself as
a FRCP 60 motion for relief fromjudgnent, and the subse-
guent notion as a nmenorandumin support thereof. For
several reasons, we think this approach nakes sense. First,
the former notion, which Tool asprashad filed within ten days
of the original dismssal, expressly states, "[t]his case should
not have been dismssed.... The Court erred as a matter of
| aw t hat the defendants cannot subject prisoners to 'retalia-
tion" by preparing fabricated and fictitious docunments[,]" Pl.'s
Mot. Req. Enlarg. Tine at 1-2. This is virtually the sane
argunent Tool asprashad | ater raised in his official notion for
reconsi deration. See Mt. Req. Recons. at 25-26 ("[P]laintiff
could not be retaliated against by the [FCl -] Al | enwood def en-
dants for exercising his constitutional rights to petition the

government for redress.... The evidence is clearly in favor
of plaintiff that the defendants retaliated against plaintiff and
the Court cannot ignore sanme.”"). In addition, we have an

obligation to construe pro se filings liberally, Ri chardson v.
United States, 193 F.3d 545, 548 (D.C. Cir. 1999), particularly
as in this case the procedural confusion arose in part because
the district court overstepped its authority in granting an
extension of time, cf. Ruggiero v. FCC, 278 F.3d 1323, 1328
(D.C. CGr. 2002) (finding that |iberal construction of filings
"ma[ de] particular sense" because appellant relied on this
court's procedural order in failing to submt a second petition
for review). Under this |liberal construction, because Tool as-
prashad filed the notion for enlargenent of time within the
ten-day period established by FRAP 4, "the tine to file [his]
appeal r[an] ... fromthe entry of the order"” denying recon-
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sideration. Fed. R App. P. 4(a)(4)(A(vi). Accordingly, Too-
| asprashad tinely appeal ed both the denial of reconsideration
and the underlying dism ssal, and both district court decisions
are properly before us.

To state a claimfor noney damages under the Privacy Act,
a plaintiff nust assert that an agency failed to maintain
accurate records, that it did so intentionally or willfully, and
consequently, that an "adverse" "determ nation [wa]s made"
respecting the plaintiff. 5 US.C s 552a(g)(1)(C. That is,
the plaintiff nust allege: inaccurate records, agency intent,
proxi mate causation, and an "adverse deternination." Before
turning to the "adverse determ nation” issue we asked am cus
to brief, we consider whether Tool asprashad's original and
anended conpl ai nts adequately allege the first three ele-
ments, keeping in mnd "the accepted rule that a conplaint
shoul d not be dismissed for failure to state a claimunless it
appears beyond doubt that the plaintiff can prove no set of
facts in support of his claimwhich wuld entitle himto relief.”
Conley v. Gbson, 355 U S. 41, 45-46 (1957).

In Deters v. United States Parol e Conm ssion, we ex-
pl ai ned that analysis of the inaccurate records el ement of a
Privacy Act clai mdepends on whether the "truth" underlying
t he chal l enged statements "is clearly provable or relatively

easily ascertainable.” 85 F.3d at 658 (internal quotation
marks and citation omtted). |In "typical" cases, where truth
can readily be ascertained, it is " 'feasible, necessary, and

proper, for the agency and, in turn, the district court to
det erm ne whether each filed itemof information is accu-

rate." " 1d. (quoting Doe v. United States, 821 F.2d 694, 699
(D.C. Cr. 1987) (en banc)). 1In contrast, in "atypical" cases,
where truth is harder to determ ne, "neither the agency nor
the court ... is required to 'find and record truth.' |Instead,
it suffices to 'adjust [the] file equitably to reveal actua
uncertainty.” " Id. (quoting Doe, 821 F.2d at 701). G ven

the posture of this case--a notion to dism ss--we neither
shoul d nor need decide the typicality issue, however, as it
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turns on the kind and sufficiency of proof. For our purposes,
it is enough that Tool asprashad chal |l enges as false a specific
assertion in the transfer menorandumthat coul d, dependi ng

on the evidence, be easily ascertainabl e--nanmely, that he had
a "significant docunmented history of harassing and deneani ng
staff nenbers at [FCl-Allenwod]." Conpl. Ex. 2 at 1
(enphasi s added) .

As for the issue of agency intent, we disagree with the
district court that "the record would not support a finding
that defendants acted willfully or intentionally."” Tool as-
prashad, No. 99-2034, slip op. at 5. Tool asprashad al |l eges
that certain Bureau staff nenbers "fabricated and falsified"
the transfer menorandumto punish himfor, anong ot her
things, filing adm nistrative grievances. Conpl. p 4. |If prov-
en, retaliatory fabrication of prison records would certainly
meet Deters' definition of a willful or intentional Privacy Act
violation--a violation "so patently egregi ous and unl awful that
anyone undertaki ng the conduct should have known it unl aw
ful." 85 F.3d at 660. It makes no difference that other
Bureau staff nmenbers, in deciding to transfer Tool asprashad,
may "have reasonably relied on the nmenorandum"” Tool as-
prashad, No. 99-2034, slip op. at 6. Reasonable reliance by
some enpl oyees cannot i munize an agency fromthe Privacy
Act consequences of enpl oying other individuals who (alleg-
edly) deliberately falsify records.

The third required el enent of a Privacy Act damages claim
causation, nmerits even less attention. The Bureau argues
t hat Tool asprashad "fails to allege with any adm ssible evi-
dence that the allegedly inaccurate Request for Redesig-
nati on was the proxi mate cause of his transfer." Appellees
Br. at 35. In its district court notion to dismss, however,
the Bureau stated just the opposite: "[P]laintiff was trans-
ferred based on the Request for Redesignation in his file."
Def.'s Mem Supp. Mot. to Dismss at 7. The Bureau sug-
gests no reason why it should not be held to its origina
characterization of the facts, at |east for purposes of this
appeal
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Havi ng concl uded that Tool asprashad adequately asserts
the first three elenents of a Privacy Act claimfor damages,
we turn to the central issue in this case: whether the
Bureau's decisions to transfer and recl assify Tool asprashad in
retaliation for his filing grievances could constitute "adverse
determ nati ons” under the Privacy Act. The Act provides
little guidance as to the intended breadth of the phrase
"determination ... adverse to the individual." W have
recogni zed, however, that in the prison context, "adverse
determ nati on" denotes, at |east, a decision that negatively
"affect[s an] inmate's rights...." Deters, 85 F.3d at 659. At
this early stage in the proceedings, therefore, if Tool asprash-
ad satisfactorily alleges deprivation of his constitutional
rights, his clainms nust survive the Bureau's notion to dis-
m ss. Indeed, at oral argument, the Bureau never disputed
that, in the abstract, an allegation that an agency intentional -
ly and willfully falsified a docunent to violate an individual's
First Anendment rights would support a Privacy Act claim

To determ ne whet her Tool asprashad al |l eges a deprivation
of rights, we consider two questions: Ws he exercising his
First Anmendnment rights when he filed the grievances? |If so,
was the Bureau's alleged response sufficiently severe to con-
stitute actionable retaliation? The answer to the first ques-
tion is undoubtedly yes. Prisoners, as the Supreme Court
has held, retain their First Arendnment "right to petition the
Government for a redress of grievances."™ Turner v. Safl ey,

482 U. S. 78, 84 (1987) (citing Johnson v. Avery, 393 U S. 483
(1969)). This right extends not just to court filings but also
to the various prelimnary filings necessary to exhaust adm n-
istrative renmedies prior to seeking judicial review As the
Fifth Crcuit explained, "[a]ccess to courts entails not only
freedomto file pleadings but also freedomto enploy ..

t hose accessories w thout which | egal clainms cannot be effec-
tively asserted.” Ruiz v. Estelle, 679 F.2d 1115, 1153 (5th
Cr. 1982), partially vacated on other grounds, 688 F.2d 266,
267 (5th Gr. 1982). Thus, although prison officials may limt
inmates' ability to file admnistrative grievances provi ded the
[imtations are "reasonably related to | egitimte penol ogi ca
interests,” Turner, 482 U.S. at 89, officials may not retaliate
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agai nst prisoners for filing grievances that are "truthful[ ] and
not otherw se of fensive" to such interests, Crawford-El v.
Britton, 93 F.3d 813, 826 (D.C. Cir. 1996), rev'd on other
grounds, 523 U.S. 574 (1998). On remand, of course, the

Bureau may of fer any evidence tending to support its defense

that it transferred Tool asprashad because his actions were

i ndeed "offensive" to "legitimte penol ogical interests.”

The wi dely accepted standard for assessi ng whet her
"harassnent for exercising the right of free speech [is]
actionabl e"--our second question--depends on whether the
harassment is "[ Jlikely to deter a person of ordinary firmmess
fromthat exercise." Crawford-El, 93 F.3d at 826; see al so,
e.g., Dawes v. \Val ker, 239 F.3d 489, 493 (2nd Cr. 2001)
(citing this standard); Pieczynski v. Duffy, 875 F.2d 1331
1333 (7th Cir. 1989) ("Harassment of a public enpl oyee for
his political beliefs violates the First Amendnent unless the
harassnment is so trivial that a person of ordinary firmess
woul d not be deterred from hol di ng or expressing those
beliefs.”). W think the allegedly retaliatory reclassification
and transfer neet this standard.

To begin with, Tool asprashad clains that his reclassifica-
tion as a "special offender"” prevented himfrom obtaining
tutoring jobs at FCl-Marianna akin to those at which he
excell ed at FCl-Al |l enwood, see supra at 3 (citing Tool as-
prashad's work evaluations from FCl-Al |l enwod). In addi-
tion, he alleges that his transfer to FCl -Mrianna di stanced
himfromhis ill parents and from Bureau staff nenbers who
could have testified on his behalf at his parole hearing. |If, as
we held in Crawford-El, small "pecuniary losses ... in the
formof the costs of shipping ... boxes and replacing cloth-
ing" are sufficient to "deter a person of ordinary firmess ..
from speaki ng again,"” 93 F.3d at 826, then surely Tool as-
prashad's all eged deprivations also neet this standard.

The Bureau offers several counter-argunents, none of
whi ch is convincing. For exanple, it notes that Tool asprash-
ad's "ability to exercise his First Arendnent rights has not
been inpaired by his transfer.” Appellees' Br. at 24. This
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fact, though undisputed, is immterial. The relevant question
is not whether a transfer actually interferes with a particular
prisoner's ability to exercise his rights but whether the threat
of a transfer would, in the first instance, inhibit an ordinary
person from speaking. See Crawford-El, 93 F.3d at 826.

Equally irrelevant is the Bureau' s |ong-recogni zed discretion
to decide where to house prisoners. See, e.g., Aimyv. Wki-
nekona, 461 U.S. 238, 245 (1983) (holding that inmates have

no "justifiable expectation” of being "incarcerated in any
particular prison"). "[Aln ordinarily perm ssible" exercise of
di scretion "may becone a constitutional deprivation if per-
formed in retaliation for the exercise of a [F]irst [A] nmend-
ment right." Crawford-El, 93 F.3d at 846 (Henderson, J.,
concurring). " 'Despite the fact that prisoners generally have
no constitutionally-protected liberty interest in being held at,
or remaining at, a given facility," " therefore, the Bureau may
not transfer an inmate "to a new prison in retaliation for
exercising his or her First Amendnent rights." Vignolo v.
Mller, 120 F.3d 1075, 1077-78 (9th Gr. 1997) (quoting Pratt

v. Rowl and, 65 F.3d 802, 806 (9th Gr. 1995)). Finally, we are
unper suaded by the Bureau's argument that because the

transfer nmenorandum was not bi nding, the docunent cannot
formthe basis of an "adverse determ nation" under the

Privacy Act. The Bureau relies on a question posed in

Deters: "If [a prelimnary parole assessnent] is not binding
on the hearing panel, can it really be deened an 'adverse
determ nation,' i.e., one affecting the inmate's rights ...?"

85 F.3d at 659. Here, though, because the Bureau trans-
ferred Tool asprashad in reliance on the transfer mnenoran-
dum see supra at 8, it cannot reasonably argue the nmenoran-
dum had no effect on his rights.

Thus, in claimng retaliatory reclassification and transfer
Tool asprashad asserts deprivation of his First Anendnent
rights and, consequently, an "adverse determnation" under
the Privacy Act. W need not reach the nore difficult
guestion of whether reclassification or transfer would consti -
tute an "adverse determination” in the absence of a First
Amendnent deprivation because the only clai mbefore us that
the Bureau acted intentionally or willfully--a prerequisite, as
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not ed above, for a Privacy Act damages claim-relates to the
staff nenbers' alleged retaliation against Tool asprashad for
exercising his First Anendnent rights.

Overall, therefore, because Tool asprashad satisfactorily al -
| eges i naccurate records, agency intent, proximate causation
and an "adverse determ nation"--the four required el ements
of a damages claim-his case survives the Bureau's notion to
di smss. Wuether he can ultimately prevail is an issue for
anot her day.

The judgnent of the district court is reversed and this
matter is remanded for further proceedi ngs consistent with
t hi s opi ni on.

So ordered.
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